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ENJOINING JUDGMENT FOR FALSE RETURN BY SHERIFF. 



Few questions have given rise to greater conflict among the 
adjudged cases than the question whether a record reciting serv- 
ice of process on the defendant or an appearance on his behalf 
can be contradicted. The question has been decided both ways 
as to direct attack in the same proceeding, the better view being 
that such contradiction is permissible in a proper case. The scope 
of this article is confined to a subsequent attack by suit in equity 
to enjoin a judgment based on a false return by an officer. 
Again the question has been decided both ways, but there is an 
even greater variety in the qualifications and conditions an- 
nounced by the different courts, which will be seen from the 
cases hereafter discussed. 

It has been held that a proceeding to enjoin a judgment is not 
a collateral but a direct attack, under the influence of a rule per- 
mitting direct and forbidding collateral attacks. 1 

It is submitted that the true rule is that equity will enjoin a 
default judgment based on a false return of service when there 
is no adequate remedy at lazv, if the defendant had no knowledge 

1. "We are, therefore, at once confronted with the question — the 
most material and decisive in the case — as to whether or not the 
proceeding instituted to avoid this judgment is proper and can be 
maintained. Is it a direct or' collateral attack upon the judgment? 
In our opinion, it is clearly the former. * * * In McNeil v. Edie, 
24 Kan. 108, it was expressly held that a suit to enjoin a judgment 
because of a false return of service was a direct attack. The same 
doctrine is affirmed in Vance v. Miller (Minn.), 72 N. W. 453." 
Smith v. Morrill, 12 Colo. App. 233, 55 Pac. 824, 826, and authorities 
cited. See note to Kavaugh v. Hamilton (Col.) in Ann. Cas. 1914B, 
76, 82. See Van Fleet, Coll. Attack, §§ 2, 3. This holding seems 
eminently sound. The New York Court takes the view that, while 
the proceeding is a collateral attack, the principle forbidding con- 
tradiction of a record does not apply in such case. See Ferguson 
v. Crawford (N. Y.), 26 Am. Rep. 589. 
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of the pendency of the action, has been guilty of no laeches, and 
had a meritorious defense. 

As will be seen in the development of the subject, many cases 
go much further than this) while others stop far short of what 
is believed to be the correct rule on principle, well supported by 
authority. 

Reason and Principle. 

There are four great reasons on which to base this principle. 

Firstly, the provision of the Federal Constitution that " no man 
shall be deprived of * * * property, without due process of 
law." It is at least difficult to see how there can be "due process 
of law" in a default judgment where there was neither no- 
tice, knowledge or appearance on the part of the defendant 
when it is universally admitted that any court must have juris- 
diction of the person as well as of the subject matter before it 
can give a valid personal judgment. Manifestly, by a false re- 
cital of service of process, a court could thus obtain jurisdiction 
of one never in this country, or even of a dead man, and ren- 
der a personal judgment against him. 

Secondly, possibly the oldest principle of the common law, 
in civil as well as criminal proceedings, is that "Every man is 
entitled to his day in court." This familiar principle has been 
quoted and affirmed so often by English and American jurists 
that no authority need be cited to maintain it. 2 Nevertheless it 
is clear that if the defendant, in a civil action, is denied redress 
in equity, in such a case, he has been deprived by law of that 
which all agree the vilest criminal is entitled to, namely, an op- 
portunity to appear and defend on the merits of the case. 

Thirdly, injustice and fraud, or mistake, are abhorrent to a 
court of equity. An overwhelming mass of authority is to be 

2. "It is a rule as old as the law, and never more to be respected 
than now, that no one shall be personally bound until he has had his 
day in court, by which is meant, until he has been duly cited to ap- 
pear, and has been afforded an opportunity to be heard. Judgment 
without such citation and opportunity wants all the attributes of a 
judicial determination; it is judicial usurpation and oppression, and 
never can be upheld where justice is justly administered." Galpin 
v. Page, 85 U. S. (18 Wall.), 350, 368, 21 L. Ed. 959, quoted in Ferry 
v. Miltimore, etc., Co., 71 Vt. 457, 76 Am. St. Rep. 737, 789. 
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found in all the books to the effect that equity has power to en 
join any judgment which it is unconscionable to execute, either 
from fraud, accident or mistake. It is against equity and good 
conscience to enforce such a judgment against the defendant. 
The injustice is that he had a meritorious defense and was pre- 
vented from availing himself of it through no fault of his own. 
The mistake, though in many cases it might be fraud, is the false 
return of process by which an innocent defendant was thus de- 
prived of a valid defense. Does not this come within the defini- 
tion? 

Fourthly, there is no adequate remedy at law. This is almost 
universally recognized as a ground for equity jurisdiction. But 
it is said, and many cases have held, that an adequate remedy 
exists at law in an action for damages against the officer mak- 
ing the false return. This is not an adequate remedy for two 
reasons. 

(a) The remedy is doubtful and uncertain. After long and 
ruinous litigation by the injured party, when such litigation 
should not be foisted upon him, the sheriff or officer by the prej- 
udice or partiality of the jury, or by some technicality, or other- 
wise, may escape his liability. Even if a recovery is had against 
the sheriff, he or his sureties may be insolvent, so the remedy 
is again lost. In any case the expense of additional litigation is 
forced upon the defendant through the carelessness or collusion 
of the officer, and the remedy proposed involves a circuity of 
redress entirely foreign to the spirit of equity. 

(b) It is small consolation to the injured party to recover a 
judgment against the officer when a valuable estate has been 
thus unjustly swept away. Land is frequently involved, as in 
the Virginia case of Preston v. Kindrick, noticed hereafter. 
Equity, in granting specific performance of contracts for the 
sale of lands, has long recognized the peculiar value of land to 
one entitled to it and has held that in such case an action at law 
to recover damages is not an adequate remedy to the injured 
party seeking the aid of a court of equity, a court of good con- 
science. So that, being deprived of his home, a defendant can 
not be placed in statu quo, as he deserves to be, by an action 
against the sheriff for damages, after satisfying the unjust judg- 
ment by a ruinous sacrifice of his land. 
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As to the common-law rule forbidding the contradiction of a 
record, the courts themselves have frankly admitted that it is a 
rule of convenience, that there may be an end of litigation. It 
is a sufficient answer to recall that courts do not sit for their 
own convenience but to administer justice. The choice should 
not be difficult on principle when convenience leads in one di- 
rection and justice in the opposite. 

Moreover, the qualifications of the rule which we have stated, 
that there should be a meritorious defense and no laches, to- 
gether with the requirement of clear and satisfactory proof of 
the falsity of the return, should be sufficient safeguards in prac- 
tice 

The Virginia Doctrine. 

In Virginia the rule is firmly settled that the return can not 
be impeached, either directly or collaterally, in the same pro- 
ceeding or in another, at law or in equity, not even by a plea in 
abatement in the first stage of the proceeding. 3 The reason given 
for denying a plea in abatement is that the party has notice, which 
is all that process was intended to give him. We can not agree 
that knowledge is sufficient on which to base a personal judg- 
ment where the return of process is false, but, on the other 
hand, we do not go so far as to include this as a proper case for 
enjoining the judgment, because in the principle asserted above, 
want of notice is essential, as well as a meritorious defense. 
And with a meritorious defense there would be no necessity for 
a plea in abatement. 

The leading case in Virginia is Preston v. Kindrick. 4 In that 
case the plaintiff sold land to B. who assigned his contract of 
sale to defendant. Plaintiff filed a bill to subject the land to the 
purchase price. The sheriff's return recited due service of proc- 
ess upon defendant and there was a judgment by default. The 
land was sold by direction of court and a personal decree was 
entered against B. and the defendant for the residue of the orig- 
inal purchase price. Whereupon defendant filed a hill in equity 
to set aside the judgment and decree and acquire the land for 

3. Burks' PI. & Pr., § 195, p. 325. Preston v. Kindrick, 94 Va. 760. 

4. 94 Va: 760, 27 S. E. 588, 64 Am. St. Rep. 777, 3 Va. Law Reg. 431. 
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the original purchase price. Held: Equity will grant no relief 
unless plaintiff can be connected with the false return. 

It has been suggested that the personal decree could be set 
aside under § 3451 of the Va. Code. It is sufficient for the 
purposes of this article to point out that this section has no ap- 
plication to the judgment and that the personal decree was rel- 
atively unimportant as it was merely for the difference between 
the purchase price and the proceeds realized from the judicial sale 
of the land under the judgment. This is clearly, then, not an ad- 
equate remedy. It does not touch the main question and leaves 
the defendant still unjustly deprived of her land without an op- 
portunity to defend or any valid judgment against her. 

Editorial Annotations. 

Prof. W. M. Lile, formerly editor of the Virginia Law Reg- 
ister, in a note to Preston v. Kindrick, 5 said: "Many, probably 
a majority, of the American courts have repudiated the view an- 
nounced in the principal case, as depriving the citizen of his prop- 
erty without due process of law." Prof. Lile also disapproves 
of the reasons and justice of the decision. 

The decision in. Preston v. Kindrick relied on but three cases, 
Goolsby v. St. John," Walker v. Robbins, 7 and Taylor v. Lewis, 8 
which will be discussed hereafter. The editor of the Amer- 
ican Decisions in a note to Taylor v. Lewis, commenting on it 
and on Walker v. Robbins, said : "Fortunately, the authorities 
quoted have not been followed in this country. A contrary rule 
prevails and a judgment at law may be vacated or relieved 
against in equity, when it is made to appear that it is unjust, 
and that the court in pronouncing it acted without jurisdiction. 
(Citing cases). In Kentucky, Tennessee, Iowa, Louisiana, and 
Wisconsin, it is held that equity will grant the relief sought, not- 
withstanding there may be a complete and adequate remedv in 
the original case." (Citing cases). 

In the same note ft is found the following lucid statemenv sup- 
porting equity jurisdiction in such case: "It has never been 

5. 3 Va. Law Reg. 431. 6. 25 Gratt. (Va.) 146. 

7. 14 How. (U. S.) 584. 8. (Ky.), 19 Am. Dec. 139. 

9. 19 Am. Dec. 135, 137. 
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questioned that one branch of the jurisdiction of courts of 
equity was to grant relief in cases of 'fraud, sometimes concur- 
rent with, and sometimes exclusive of, other courts: Story's 
Eq. Jur., sec. 184. It would seem to be one of those self- 
evident axiomatic propositions that might be safely asserted, 
without fear of successful contradiction, that no greater 
fraud can possibly be perpetrated than to deprive a person of 
his property without giving him an opportunity to be heard in 
its defense. To do so, is repugnant to our sense of natural jus- 
tice, opposed to the underlying principles of all free govern- 
ments, deriving their authority from a written constitution, and 
is seldom, if ever, sanctioned, except where might, and not 
right, prevails. Yet, the authorities just quoted undoubtedly 
have that effect, for when it is asked, and that, too, of those 
marvels of wisdom and guardian angels of the rights of per- 
sons, courts of equity, to relieve against the commission of such 
an outrage, fraud per se, it might truthfully be said, and to pre- 
vent one man through the medium of courts of justice from con- 
fiscating the property of another, their answer is, inasmuch as 
you have a cause of action against the officer for making a false 
return, we will deny you the relief sought, allow the constitu- 
tion to be violated, and your property confiscated." 

The editor of the Am. St. Reports, in a note, 10 says: "It 
will be found that the remedy of the defendant by an action 
against the officer is in most cases inadequate, and we can not 
conceive how the plaintiff by a false return acquires any equity 
superior, or even equal, to that of the defendant to be relieved 
against an unjust judgment, the rendition of which is due to 
no fault of his." 

In a later note, 11 the editor says: "In an ordinary collateral 
attack it is not permissible to contradict judicial recitals or to 
disprove official returns of the service of process. In equity 
such recitals may be contradicted, and such returns may be 
proved false * * * (Citing cases). In our judgment, how- 
ever, the better rule is that an officer's return does not constitute 
an insuperable objection to granting relief from a judgment 
based thereon, though the plaintiff did not know of its falsity." 

10. 5 Am. St. Rep. 245. 11. 54 Am. St. Rep. 243. 



1917. ] ENJOINING JUDGMENT FOR FALSE RETURN. 807 

In a note to Reiger v. Mullin, 12 the editor of Am. St. Re- 
ports says: "There is a strong tendency among courts of law 
to treat the return as conclusive except in an action against the 
officer for a false return. This remedy is often wholly unade- 
quate and a party injured by a judgment obtained by means of 
an officer's false return of service must look to equity for sub- 
stantial relief." In the same extended note, 13 the editor says: 
"We have seen that in a proper case equity will generally re- 
lieve from a judgment where the jurisdiction depended on the 
false return of the officer of service of process." (Citing cases). 

The editor of the Lawyers Reports Annotated, in a note, 14 
says : "There is conflict of authority as to granting injunctions 
on the ground of no service of process. The weight of author- 
ity is that an injunction will only be granted where there is a 
valid defense to the action." 

The principle asserted at the outset has not only the almost 
unanimous support of the editors of the standard annotated se- 
ries of reports, but also of the standard encyclopedias and text- 
books. 

So, in 6 Enc. PI. & Pr. 179, we find: "On a direct proceed- 
ing to set aside or vacate defaults the recitals of the judgment 
that proper service was had are not conclusive. The applicant 
may contradict the recitals and show that the court had no ju- 
risdiction of the defendant." 

And in 10 Am. & Eng. Enc. Law 907, the rule is stated: "A 
judgment will be enjoined where it was rendered against the 
defendant without service of process, so that he was ignorant 
of the pendency of the action against him. Nor will the court 
enquire whether or not the defense could have been made at 
law, as no opportunity to defend was given." 

The following shows the tendency of modern authority to re- 
quire a valid defense in the complainant; it is taken from the 
second edition. There is no change in the recognition of the 
principle. 

16 Am. & Eng. Enc. Law, 2 ed., 388: "False Return of Serv- 
ice of Process — The weight of authority seems to be that if the 

12. 210 Mo. 563, 109 S. W. 26, 124 Am. St. Rep. 764. 

13. 124 Am. St. Re 768. 14. 31 L. R. A. 207. 
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process is returned executed upon the defendant at law, and was 
not in fact executed, and judgment was rendered without ap- 
pearance or opportunity to defend, chancery has power to en- 
join the judgment, if it be alleged and proved that the party 
aggrieved has a good defense to the action. (Citing cases from 
eleven states). There are, however, some decisions which deny 
without qualification that a judgment may be enjoined because 
of a false return of service of process." (Citing one case from 
Georgia and one from Kansas). The. Kansas decisions will be 
noticed hereafter. 

The following excellent statement is found in 23 Cyc. 996: 
"False Return of Service — Equity may vacate or enjoin a judg- 
ment in an action of which defendant had no legal notice, the 
trial court assuming jurisdiction on the strength of a false re- 
turn of service of process by the sheriff or other officer. (Citing 
cases from 21 states). Earlier decisions holding that the party's 
only remedy was by an action against the officer are inconsistent 
with the modern rules." (Here are cited Taylor v. Lewis 15 and 
Walker v. Robbins, lff which are relied on in the opinion of 
Preston v. Kindrick.) 17 

Text Books. 

Story's Eq. Jur. § 887 : "Any facts which prove it to be 
against conscience to execute such judgment and of which the 
injured party could not have availed himself in a court of law, 
or of which he might have availed himself at law, but was pre- 
vented by fraud or accident, unmixed with any fault or negli- 
gence in himself or his agents, will authorize a court of equity 
to interfere by injunction." 

Willard's Eq. Jur. 78: "In like manner, where a regular de- 
cree was obtained by default, equity opens the same, even after 
enrollment, for the purpose of enabling the defendant to defend 
on the merits, when he was deprived of such defense by acci- 
dent or mistake." 

Willard's Eq. Jur. 353 : "A plaintiff, whose remedy was 

15. (Ky.), 19 Am. Dec. 139. 16. 14 How. (U. S.) 584. 

17. 94 Va. 760, 27 S. E. 588, 64 Am. St. Rep. 777, 3 Va. Law Reg. 
431. 
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complete at law, but who by accident was prevented to make it 
there, may be relieved in equity against the judgment." 

Fletcher's Eq. PI. & Prac. § 135 : "It is said that in the state 
courts of America, while some question has been raised as to 
the conclusiveness of the sheriff's return, it has been generally 
held that it is only prima facie true." 

Lile's Notes on Eq. Jur. 181 : "Whether a court of equity 
will enjoin a judgment by default, where the return of process 
is regular on its face, but where the process was in fact never 
served on the defendant, is a question upon which the courts 
are divided. The weight of authority is probably in favor of 
an injunction in such case." 

1 Black, Judgm. § 377: "Equity may vacate or enjoin the 
judgment of a court of law when it is shown to be unjust, and 
that the court rendering it never had jurisdiction of the person 
of the defendant, although assuming it in consequence of a 
false return of service by the sheriff or other officer." 

The following dictum of Chief Justice John Marshall, in Ma- 
rine Ins. Co. v. Hodgson, 18 has colored the entire equity juris- 
prudence of America. 

"Any fact which clearly proves it to be against conscience to 
execute a judgment and of which the injured party could not 
have availed himself in a court of law, or of which he might 
have availed himself at law, but was prevented by fraud, or ac- 
cident, unmixed with any fault or negligence in himself, or his 
agents, will justify an application to a court of chancery." 

In the case under consideration it is against conscience to ex- 
ecute the judgment because of a meritorious defense by the de- 
fendant which he was prevented from availing himself of at 
law by the mistake (to use no harsher name) of the sheriff and 
through no fault of his own. 

Hostile Cases. 

Taylor v. Lewis, 19 relied on in Preston v. Kindrick, has. been 
overruled by Bramlett v. McVey 20 under a statute, which is 
discussed hereafter under the head of "Statutory Decisions." 

18. 7 Cranch (U. S.) 336. 19. (Ky.), 19 Am. Dec. 139. 

20. 91 Ky. 151. 
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Walker v. Robbins, 21 relied on in Preston v. Kindrick, was in 
fact distinguishable, for Walker entered a plea to the suit by 
an attorney. Walker had also a competent defense which he 
did not put in evidence in the trial at law. This laches of itself 
bars proceedings in equity. In the opinion, Catron, J., said : 
"We are of the opinion, however, that the return was not false; 
but if it was, that Walker waived the want of notice by pleading 
to the action." 

Goolsby v. St. John, 22 also relied on in Preston v. Kindrick, 
is also distinguishable. Goolsby and Rector had had notice 
of the action in time to quash the return by motion during the 
trial. Neglecting this, equity would not relieve them from the 
results of their laches. In Preston v. Kindrick there was no 
knowledge of the pendency of the action. The case of Knox 
County v. Harshman, 23 has also been cited as committing the 
United States Supreme Court to the contrary view. In that 
case a Missouri statute provided for service on a county by leav- 
ing a copy of the summons with the clerk of the county 15 days 
before the return day. This was done by the marshal. The 
clerk did not notify the county officers. Harshman obtained a de- 
fault judgment. Held : Equity would not interfere. 

This case is clearly distinguishable. Process was actually and 
admittedly served on the proper agent, and it could not have 
been properly served upon any one else, under the statute. Man- 
ifestly, there was no false return made of the service by the 
officer in this case. It was objected only that the clerk did not 
notify the county officers. This comes under the familiar rule 
that "notice to the agent is notice to the principal." 

Favorable Cases. 

In Knowles v. Gaslight and Coke Co., 24 the Gaslight Com- 
pany obtained a default judgment against Knowles in Indiana. 
Sheriff's return recited service on Knowles and H. by reading 
same to them. Action brought on this judgment in Circuit 
Court, Dist. of Minn., where Knowles was denied the right to 
disprove service. The U. S. Sup. Ct. reversed the decision for 

21. 14 How. (U, S.) 584. 22. 25 Gratt. (Va.) 146. 

28. 133 U. -S. 153. 24. 19 Wall. (U. S.) 58. 
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error; and held that Knowles should have been allowed to dis- 
prove service. (Thompson v. Whitman 25 was affirmed and ap- 
plied.) 

In Earle v. McVeigh 26 a judgment was recovered against the 
defendant by default based on service of process executed "by 
leaving a copy thereof at the front door of his usual place of 
abode" according to provisions of a statute. McVeigh was al- 
lowed to prove that the house had been vacated by him seven 
months previous. Held: Equity would set aside the judgment. 
These two U. S. Sup. Ct. cases are considered to have overruled 
Walker v. Robbins, 27 one of the three cases relied on in Pres- 
ton v. Kindrick. 28 

In Great West Mining Co. v. Mining Co., 29 Perkins and Moyn- 
aham obtained default judgments against Great WeSt Mining Co. 
Sheriff's returns recited service of process upon one Purmont, 
"resident agent of the defendant company" and "the general 
agent of the defendant company," as prescribed by statute. 
Judgment by default in one suit and judgment against defend- 
ant in the other although an attorney appeared. P. & M. trans- 
ferred their rights under these judgments to third parties who 
transferred them to the defendant mining company. The Great 
West Mining Co. was allowed to prove that Purmont was a 
foreman, a special agent, and that the attorney's appearance was 
unauthorized. Held: Equity would set aside the judgment. 

Notice that in this case even third persons acquiring rights in 
good faith in reliance upon the judgment acquire no equities 
equal to those of an innocent defendant without notice against 
whom a default judgment is rendered. 

In Smith v. Morrill, 30 a judgment by default was rendered 
against the plaintiff. The sheriff's return recited personal serv- 
ice. Plaintiff proved the falsity of the return. Held: Equity 
would enjoin the judgment. 

In Smelting Co. v. Finch, 31 it is said: "That a judgment 

25. 18 Wall. (U. S.) 457. 26. 91 U. S. 503. 

27. 14 How. (U. S.) 584. 28. 94 Va. 760. 

29. 12 Col. 46, 13 Am. .St. Rep. 204. 

30. 12 Colo. App. 233, 55 Pac. 824. 

31. 6 Colo. 214. 
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rendered against a party not before the court is invalid, is a ju- 
risdictional principle of elementary familiarity; and that a court 
of chancery may interpose to enjoin the execution of a judgment 
rendered against a party without service of process upon him, 
by reason whereof he does not appear and make defense to the 
action, is well settled by weight of authorities." 

The Old View. 

In Ridgeway v. The Bank of Tennessee, 32 a default judgment 
was secured by the bank. Ridgeway had no notice of summons 
nor knowledge of suit. Held : Equity will set aside such judg- 
ment, whether the false return of process is by mere mistake 
or by fraud, nor will it require the complainant to show a meri- 
torious defense. 

Totten, J., said: "In the first place, it is very evident, that, 
if the party was not summoned, and did not appear in the suit 
at law, the court had no jurisdiction of his person, and its judg- 
ment against him would be, for that reason, merely void. This 
principle is founded in natural justice and is of universal ap- 
plication. (Citing cases). A judgment thus obtained without 
notice or defense, and without a day in court to make defense, 
is an injury to the rights of the party for which he should not 
be without remedy. Now has he any remedy at law? (The 
learned judge here discussed audita querela, supersedeas and 
motion, and writ of error coram nobis.) We may conclude 
then, that, in the circumstances of this case, there is no ade- 
quate remedy at law against the judgment in question. The ac- 
tion for a false return is an inadequate remedy for such an 
injury ; for it might be that after a ruinous sacrifice suffered in 
the payment of a judgment so recovered, and the delay and ex- 
pense of litigation- with the officer, who made the false return, 
he might be unable to make the proper indemnity, or succeed 
in evading his liability. The fact that there is no remedy at 
law, for this admitted injury, is a strong reason why there 
should be a remedy in equity." 

The trend of the older cases was to give relief in every case, 
regardless of actual notice, or meritorious defense. 

32. 11 Humph. (Tenn.) 522. 



1917. ] enjoining judgment for false return. 813 

The Modern Rule. 

In State v. Hill, 33 a judgment was secured against the de- 
fendant by default under a false return of service. Held: 
Equity will relieve against the judgment if the defendant shows 
that he did not know of the pendency of the suit and had a meri- 
torious defense thereto. 

We have called this the modern rule; with more propriety it 
could be said to be the modern tendency. It has been embodied 
in a number of recent, well-considered decisions. Perhaps al- 
most as many modern cases hold equity will enjoin the judg- 
ment without requiring complainant to show a valid or meri- 
torious defense. Some strong cases go much further and hold 
equity will relieve even though the defendant knew of the pen- 
dency of the action, for such knowledge does not give jurisdic- 
tion of the person. We have not argued for either of these 
views, for we are strongly impressed with the argument that 
equity should not set aside a judgment, and thus promote liti- 
gation, unless it be shown that in a new trial the result will be 
different, for equity will not do a vain thing; nor do we think 
a complainant is substantially injured when he had actual and 
seasonable notice of the pendency of the action. We have ex- 
pressly included both the elements of "no notice" and "merito- 
rious defense" in the principle asserted at the outset of this 
article. Without advocating the extreme views in the following 
decided cases, they are presented to show that this is a reason- 
able compromise view which does subtantial justice, and best 
accords with equitable principles. 

In Wilcke v. Duross, 34 process was served upon defend- 
ant's daughter, who had the same name as defendant. De- 
fendant, the same day, learned of the suit. Defendant also was 
kept advised of the progress of the suit by her attorney who 
advised her "to pay no attention to it." Judgment by default. 
Defendant sought relief in equity. Held: Equity would en- 
join the judgment, and even actual knowledge by the defendant 
did not confer jurisdiction of her person upon the court. 



33. 50 Ark. 458. 

34. 144 Mich. 243, 107 N. W. 907. 
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Decisions under Statutes. 

Arizona Rev. Stat. 1901, § 1088, provides: "The return of the 
sheriff upon process .... is prima facie evidence of the 
facts in such return stated." 

In National Metal Co. v. Greene Consol. Copper Co., 35 the 
return recited service upon defendant by Pellegrin, agent. Pel- 
legrin notified Greene C. C. Co. of the service on him and the 
pendency of the action. It was proved that Pellegrin had never 
been the agent of the defendant company for any purpose. Held : 
Under this statute, equity would enjoin the judgment, and even 
actual knowledge did not confer jurisdiction. 

Kentucky Gen. Stat. Chap. 81, § 17, provides: "The sheriff's 
return shall be conclusive except for fraud or mistake." 

In Bramlett v. McVey, 36 a judgment was obtained upon a 
false return of service. Defendant sought relief in equity. Held: 
Under this statute, equity would enjoin the judgment. This 
case overruled, specifically and by name, the case of Taylor v. 
Lewis, one of the three cases relied on in Preston v. Kindrick. 
These statutes are interesting as the natural sequel to such de- 
cisions as Taylor v. Lewis and Preston v. Kindrick. 

The New York Decisions. 

In Borden v. Fitch, 37 husband and wife resided in Connecticut. 
Wife obtained a decree of separation and lived apart from hus- 
band. H. obtained a divorce in Vermont by publication of sum- 
mons. No notice or appearance on part of W. H. remarried in 
New York. New York courts refused to give effect to the 
divorce. Held : Decree void ; Vermont court had no jurisdiction 
of the person of the defendant. 

Borden v. Fitch is well-known to the profession and a leading 
one on divorce and state jurisdiction; it emphasizes jurisdiction 
of the person and is followed in later decisions precisely in 
point, hence it is referred to here. 

In Starbuck v. Murray, 88 there was an action of debt on a 
judgment secured in another state. The judgment record de- 

35. (Ariz.), 89 Pac. 535, 10 L. R. A. (N. S.) 1062. 

36. 91 Ky. 151. 37. 15 Johns. (N. Y.) 121. 
38. 5 Wend. (N. Y.) 149. 
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clared and averred defendant appeared in person or by attor- 
ney. Held : The record may be impeached. 

Marcy, J., said : "The averment that the party appeared, does 
not prevent him from showing the contrary, otherwise a court, 
by recording a falsehood to obtain jurisdiction, would effectually 
do so, 10 Coke 75." .... "If the defendant had not proper 
notice of, and did not appear to the original action, all the state 
courts, with one exception, agree in opinion that the paper in- 
troduced as to him is no record; but if he cannot show, even 
against the pretended record that fact, on the alleged ground of 
the uncontrollable verity of the record, he is deprived of his 
defense by a process of reasoning that is to my mind little less 
than sophistry. The plaintiffs in effect declare to the defendant : 
The paper declared on is a record because it says you appeared, 
and you appeared because the paper is a record. This is reason- 
ing in a circle. The appearance makes the record uncontrollable 
verity, and the record makes the appearance an unimpeachable 
fact." 

Ferguson v. Crawford 39 was an action by Ferguson to fore- 
close a mortgage. The defense was set up that F.'s rights had 
been barred by a judgment of foreclosure of a prior mortgage 
on the same premises wherein F. was made a defendant. Rec- 
ord showed appearance of F. by his attorney, Mills, and a con- 
sent signed by Mills that judgment be entered. F. called Mills 
to prove (1) the consent was forged, (2) Mills was not author- 
ized to appear, (3) Mills did not appear for him. Held: Judg- 
ment may be impeached collaterally when return of service was 
false although record recited service and contained a forged ap- 
pearance of attorney in his behalf. 

Rapallo, J., said: "A want of jurisdiction in the court pro- 
nouncing it may always be set up when it is sought to be enforced 
or when any benefit is claimed under it ; and the principle which 
ordinarily forbids the impeachment or contradiction of a record 
has no sort of application to the case." 

As stated at the outset some courts have held this principle 
has no application in this case while others have held that a pro- 
ceeding in equity is not a collateral but a direct attack. Space 

39. (N. Y.), 26 Am. Rep. 589. 
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will not permit all the New York decisions, as the question has 
frequently arisen there. The following quotations are from 
cases in point. 

Bronson, J., in People v. Cassels, 40 said: "No court or officer 
can acquire jurisdiction by the mere assertion of it, or by falsely 
alleging the existence of facts upon which jurisdiction depends." 

Comstock, J., 41 said: "I assent to the doctrine that where 
there is no suit or process, appearance or confession, no valid 
judgment can be rendered in any court; that in such a case the 
recital in the record of jurisdictional facts is not conclusive." 
(Italics ours.) 

The Anomalous Doctrine of Kansas. 

In Mastin v. Gray, 42 the Kansas court plumbed the track. 
That case was an action to recover real estate. Gray claimed un- 
der deed from Brown. Mastin claimed under a sheriff's deed 
based upon a default judgment. Constable's return recited serv- 
ice by leaving a copy at defendant's "usual place of residence." 
Held: Defendant could disprove the return. 

Valentine, J., said in the opinion : "In fact, a judgment ren- 
dered without jurisdiction is no judgment at all. A judgment 
cannot be rendered against any person until he has had his day 
in court, and until he has had an apportunity to be heard. To 
say that the record of a judgment can conclusively prove that 
any person was a party to the action in which it was rendered, 
and then to say that the judgment is conclusively valid because 
he was a party is to reason illogically. It is begging the question. 
It is reasoning in a circle. That is, the judgment proves that 
he was a party, and being a party proves the validity of the 
judgment." 

But later Kansas cases 43 draw a distinction between "facts 
within" and "facts without" the "personal knowledge of the of- 
ficer." That is, defendant can prove not "his usual place of 

40. 5 Hill (N. Y.) 164. 41. 17 N. Y. 77. 

48. 19 Kan. 458, 27 Am. Rep. 149. 

43. Goddard v. Harbour, 56 Kan. 744, 44 Pac. 1055 (injunction de- 
nied). See 2 Va. Law Reg., N. S. 680-683, for other decisions, and 
attacks not by way of injunction. 
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abode," not "a member of his family above 16" but cannot dis- 
prove "facts within the personal knowledge of the officer." Very 
early Kansas cases held the record conclusive, which seems hard 
to reconcile with the reasoning of the court in Mastin v. Gray. 
Notice the similarity of the opinion to that of Starbuck v. Mur- 
ray. 44 

In Duncan v. Gerdine, 45 the court announced what must be a 
curious doctrine to the courts holding the contrary view, viz., that 
truth is mightier than the record. Default judgment against Mrs. 
Duncan. No service of process on her. False return of service. 
Relief sought in equity. Held: Equity will enjoin a default judg- 
ment without service of process and such judgment is void. 

Cooper, J., said : "It is not sufficient to reply that the court 
which rendered the judgment has adjudicated the fact that she 
was served with the summons, for if the summons was not 
served the court had no power to adjudicate that, or any other 
fact, against her .... the truth must prevail, though the 
record falls. Sivley v. Summers, 57 Miss. 712." (Italics ours.) 

Remedy at Law — By Motion. 

North Carolina. — "Relief should be applied for by motion inci- 
dental to the relief impeached." 46 

South Carolina. — "Defendant has a plain, speedy and adequate 
remedy by a motion to vacate the judgment in the court and in 
the action wherein it was rendered." 47 

Texas. — "Defendant might move for new trial during the term 
of court." 48 (All italics ours.) 

In these jurisdictions equity did not enjoin the judgments be- 
cause by law a remedy had been given. This is- not the case in 
Virginia. Many cases may be distinguished on this ground. 
But in Texas, equity will enjoin the judgment if the remedy is 
lost, by expiration of the term of court, without fault or laches 
on part of defendant. And the better view is that equity juris- 

44. 5 Wend. (N. Y.) 149. 

45. 59 Miss. 550. 

46. Mason v. Miles, 63 N. C. 564; Grant v. Harrel, 109 N. C. 78. 

47. Crocker v. Allen, 34 S. C. 452; Gillam v. Arnold, 35 S. C. 612 

48. Hamblin v. Knight, 81 Tex. 351. 

—2 
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diction is here concurrent with that of courts of law and is not 
excluded thereby. 49 

Action against Sheriff an Inadequate Remedy. 

In Dowell v. Goodman, 50 a default judgment was recovered 
against complainant, "for work and labor done." Constable's 
return stated attachment of land and service of summons on de- 
fendant. Defendant averred and proved return false. Held: 
Equity will enjoin the judgment. 

Tillinghast, J., said in the opinion : "The complainant has no 
adequate remedy at law. To permit the respondent to prevail in 
his action on the judgment sued on, and compel the complainant 
to pay the same, and then resort to an action against the officer 
who served the writ involves a circuity and remoteness in attain- 
ing redress, and an uncertainty as to the result of such an ac- 
tion, which is quite foreign to the spirit of equity." (Italics 
ours.) 

This question did not arise in Rhode Island until 1900, and 
after threshing out the authorities to date and referring to many 
text-writers, we have this decision which seems to strike the key- 
note concerning a court of equity. Earlier decisions had dealt 
with vacating judgments at law 51 but this was the first injunc- 
tion case. 

The Illinois case of Owens v. Ranstead 52 reviews the author- 
ities. It has been much quoted. The editor of American State 
Reports refers to it as a "well-seasoned case." We commend 
its sound reasoning and exact justice. 

Owens was a laboring man, totally unacquainted with legal 
matters. A summons was read to him and a copy of a declaration 
was handed him. The declaration was, in reality, in another suit, 
on a note which Owens did not intend to defend against. Upon 
his non-appearance, a default judgment was rendered against 

49. "Conceding that plaintiff could have obtained relief under 
Code, § 75, she was not thereby precluded from pursuing the rem- 
edy which she did by proceeding in equity." 'Smith v. Morrill, 12 
Colo. App. 233, 55 Pac. 824, 827. 

50. (R. I.), 51 L. R. A. 873. 

51. See 2 Va. Law Reg., N. S., 685. 

52. 22 111. 161. 
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him in this suit, on a note which he would have defended against. 
Held: Equity will enjoin the judgment. 

In the opinion, Breese, J., said: "But the defendant answers, 
the remedy in such case is by an action against the officer for a 
false return. Granted such a remedy is at hand, but is it a com- 
plete remedy, as full as a court of equity can give? Is it any 
satisfaction to the person thus situated, whose estate is swept 
from him by the execution issued on such, a judgment, that he 
may sue the officer and recover damages, and run the risk of 
being beaten on the execution finally? There is this remedy at 
law but it is wholly inadequate, and in such case the powers of a 
court of equity ought to be successfully invoked. Courts of 
equity refusing to entertain such a case, would be the reproach, 
as they are now the admiration, of mankind. . . . It is a gen- 
eral and almost an universal principle that there is no wrong 
without an adequate remedy. If a court of law, acting by gen- 
eral rules, cannot supply it, a court of equity must by acting on 
the particular case. // would be hard indeed and a reproach to 
our institutions, if no court could afford an adequate remedy 
against the fraud and villainy, or mistake of an officer, who shall 
have returned process served which, he in fact never served, and 
when the party did not appear to the action. In the cases we 
have cited above, the fact of appearance was contested at law, 
and successfully, the ground being that where there is no service 
and no apearance, the court has no jurisdiction of the person. 
This is a principle of natural justice and of universal application. 
A judgment obtained without notice, and without appearance, is 
an injury to the rights of a party, for which he should have ad- 
equate remedy. If it does not exist at law it must in equity. 
. . . That a court of law cannot afford such a remedy is cer- 
tain. An action for a false return may be brought against the 
officer, who may in divers ways escape liability by the perverse- 
ness or partiality or prejudice of the jury, or by his own insol- 
vency and that of his sureties. A judgment against him, under 
such circumstances, would be a poor equivalent for the loss 
of a valuable estate, sold to pay the judgment his fraud or mis- 
take had caused. . . . The injury of which the party here 
complains is that an execution has issued upon a judgment 
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against him, in a case of the existence of which he had no notice 
and in which he never appeared. Who can doubt that it is un- 
just and unconscientious to enforce a judgment so obtained? 
. . . We think, in all cases, if a sheriff or other officer, by 
fraud or collusion with a party, or by mistake, makes a false 
return, a court of equity has full power and jurisdiction to in- 
terpose and give the appropriate relief, and to permit the party 
injured, so that the remedy may be effective, to aver against the 
injured, so that the remedy may be effective, to aver against the 
ours.) 

Conclusion. 

It has been seen that in the absence of statute only the inter- 
position of the strong arm of the chancellor by injunction can 
give an innocent defendant that complete, speedy and adequate 
redress to which he is entitled ex debito justitiae. It has also 
been seen that a court of equity has fuli power to grant such re- 
lief under its inherent jurisdiction of cases of fraud, accident 
and mistake, and in all cases where the remedy at law is in- 
adequate. 

The principle herein asserted has been supported by sufficient 
authority, both primary and secondary. The reasoning on prin- 
ciple is unanswerable and seems to make this the only permissible 
view. The reasoning of the courts denying equity jurisdiction is 
often conspicuous by its absence and unsatisfactory when found. 
These cases are usually forced to fall back upon bare citations 
and a restatement of the old common law rule that a sheriff's 
return is conclusive because the law gives credit to a sworn of- 
ficer, or an oft-times unfounded assertion that there is an ade- 
quate remedy at law by an action against the sheriff for his 
false return, or both. 

The last contention has already been fully refuted both by 
argument and by authority. 

The conclusiveness of the sheriff's return is an exploded doc- 
trine in the majority of the American states and in those courts 
whose decisions carry the most weight. It is also to be noted 
that these two contentions are diametrically opposed to each 
other. One denies relief in equity because the sheriff's return 
is conclusive, while the other denies relief in equity because the 
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sheriff's return is not conclusive but may be contradicted* in an 
action against him at law, and therefore, forsooth, the aid of 
equity is unnecessary. The inconsistency is glaring. Is not. the 
sheriff just as much a sworn officer in an action against him as 
when the action is against the former plaintiff? And if so, why 
does the law refuse to give him credit as before? 

The rule laid down in Preston v. Kindrick has been approved 
in Ramsburg v. Kline, 53 which was, however, not a suit to enjoin 
but a direct proceeding on motion to set aside a judgment, and in 
Sutherland v. People's Bank, 54 where the objection that one de- 
fendant was not served was taken by plea in abatement. Pres- 
ton v. Kindrick has also been followed in West Virginia where 
there is relief neither at law nor in equity. 55 The remedy is 
now with the legislature and the Revisors of the Code in 1918. 
That the rule works hardship is acknowledged by the Virginia 
cases and apparent in Preston v. Kindrick. A three line statute 
making the sheriff's return prima facie evidence of the truth of 
the facts therein recited would be sufficient to allow the courts 
to give relief in all three of the Virginia cases mentioned, either 
at law or in equity. 

Chas. E. Savage, Jr. 

53. 96 Va. C65, 31 S. E. 608. 

54. Ill Va. 515, 69 S. E. 341. 

55. Rader v. Adamson, 37 W. Va. 582, 16 S. E. 808; McClung v. 
McWhorter, 47 W. Va. 150, 34 S. E. 740, 81 Am. St. Rep. 785; Tal- 
bott v. Southern Oil Co. (W. Va.), 55 S. E. 1009. 



